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Introduction

Perchlorate has been detected in several hundred drinking water wells
throughout California. Many of these wells are located in the Santa Ana Region.
One area where perchlorate is present at significant concentrations in drinking
water wells is in the area defined as the Rialto Groundwater Management Zonel

(Attachment #1, RWQCB).

Available evidence indicates that a primary source, although not the only source,
of the perchlorate in the Rialto Groundwater Management Zone is a 160-acre
property in north Rialto, bounded approximately by Casa Grande Park Avenue

on the north, Locust Avenue on the east, the extension of Alder Avenue on the

1 The santa Ana Regional Water Quality Board’s amended Water Quality Control Plan (Basin Plan) defines the
boundaries of the Region’s groundwater management zones and the beneficial uses of the groundwater. In general, the
groundwater management zones are “defined on the basis of: (1) separation by impervious rock formations or other
groundwater barriers, such as geologic faults; (2) distinct flow systems defined by consistent hydraulic gradients that
prevent widespread intermixing, even without a physical barrier; and (3) distinct differences in water quality.”
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west, and the extension of Summit Avenue on the south, in the City of Rialto,
San Bernardino County (the Property) (Attachment 1, RWQCB slide w/aerial
photo). Prior to 1942, the Property and surrounding parcels were largely vacant
land. Aerial photographs from the 1930s show no evidence of agricultural uses
of the Property, or adjacent areas, or any areas hydrologically upgradient of the
Property overlying the Rialto Groundwater Management Zone (Attachment 1,
aerial photo 1930). From 1942 to 1945, the Property was a part of the larger
(2,800-acre) Rialto Ammunition Backup Storage Point that was operated by the
United States military during World War Il. Aerial photos of the Rialto
Ammunition Backup Storage Point during the time of its operation are difficult to
obtain, as it was a classified area where fly-over was not permitted. A
photograph from 1953 clearly shows the configuration and boundaries of the
former military site (Attachment 1, aerial photo 1953). After the war, the site was
owned and occupied by various manufacturers of incendiary and explosive

devices.

The Property is not the only source of perchlorate in the Rialto Groundwater
Management Zone. Separate source areas exist on property currently owned by
San Bernardino County, which is in close proximity to the Property. Perchlorate
sources on County property have resulted in a plume of perchlorate emanating
from that property that is adjacent to (generally southwest of) the perchlorate
plume emanating from the Property. The County is currently conducting

investigation and remediation of its plume as required by Cleanup and
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Abatement Order No. R8-2003-0013, as amended by Order No. R8-2004-0072;
therefore, perchlorate sources that are the responsibility of the County are not

addressed in this report.

In 1952, the West Coast Loading Corporation (as a subsidiary of Kwikset Locks,
Inc.) constructed a manufacturing plant on the Property and occupied the
Property from 1951 through 1957, manufacturing explosives, flares and
munitions that utilized perchlorate salts (Attachment 1, aerial photos 1955). The
former B.F. Goodrich Company, now known as the Goodrich Corporation, owned
the Property and operated a rocket motor research & development facility on the
Property from 1957 through 1964, utilizing ammonium perchlorate as the oxidizer
in most of its propellant mixtures (Attachment 1, aerial photo 1960). In 1979,
Pyro Spectaculars, Inc. began operations at the Property and is still operating at
the Property today. Pyro Spectaculars, Inc. is a fireworks company that
assembled, stored and tested fireworks that contained perchlorate salts, and
disposed of waste that contained perchlorate salts (Attachment 1, aerial photos
1981). From 1964 to 1987, several other tenants involved in pyrotechnics
(fireworks) manufacturing occupied portions of the Property. However, those
tenants no longer exist or are no longer viable companies, and there are no
known successors that have any responsibility for those former operations. If
new evidence comes to light that indicates that either successors to these

companies exist, or these companies have insurance coverage that would form a
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basis to name them to this Order, they could be added to this Order at a later

date.

Based upon documents that have been produced under subpoena, as well as
deposition testimony, historical property ownership records, business records,
operational permits, waste disposal records and the results of soil and
groundwater investigations, it is evident that the Goodrich Corporation, Pyro
Spectaculars, Inc., Kwikset Locks, Inc., Emhart Industries, Inc., Kwikset
Corporation, and Black & Decker Inc. are responsible parties for discharges of

waste that have occurred at the Property.

On February 28, 2005, the Regional Board’s Executive Officer issued Cleanup
and Abatement Order No. R8-2005-0053 to Emhart Industries, Inc. and Black &
Decker (U.S.), Inc. The Order was issued at that time to preserve the Regional
Board’s claim against Emhart Industries, Inc., which had filed for dissolution. The
Order was amended by the Executive Officer on December 2, 2005. On October
27, 2006, the Executive Officer proposed additional amendments to the Order.
The October 27" proposed Order names Goodrich Corporation, Pyro
Spectaculars, Inc., Kwikset Locks, Inc., Emhart Industries, Inc., Kwikset
Corporation, and Black & Decker Inc. Subsequent references to “the Order” in

this document refer to the October 27™ proposed Order.
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Background

Basis for the Order

The Goodrich Corporation, Pyro Spectaculars, Inc., Kwikset Locks, Inc., Emhart
Industries, Inc., Kwikset Corporation, and Black & Decker Inc. (the Dischargers),
have caused or permitted, are causing or permitting, or threaten to cause or
permit waste, i.e., perchlorate and/or trichloroethylene (TCE), to be discharged or

deposited where it is, or probably will be, discharged into waters of the state.

Hydrogeology

The Property is situated on the alluvial fan deposits of the eastern San Gabriel
Mountains, overlying the Rialto Groundwater Management Zone. The solil in this
area consists of interbedded sands, gravel, cobbles and boulders. In dry
weather years, the unsaturated zone in the vicinity of the Property extends to a

depth of over 450 feet below the ground surface (bgs).

Groundwater underlying and immediately downgradient of the Property is within
the Rialto Groundwater Management Zone. Numerous hydrogeologic studies

have been performed in the Rialto Groundwater Management Zone by the United



Advocacy Team Submission -6- March 27, 2007
Order No. R8-2005-0053

States Geologic Survey (USGS) and others ((Attachment 2, USGS 1997 & 2001,
GLA 2007, GeoSyntec 2006). Groundwater flow in the Rialto Groundwater
Management Zone (also identified in reports as the Rialto-Colton Basin) is
generally toward the southeast, and is controlled by several barriers and faults,
some of which delineate the Basin boundaries. The Basin extends from Barrier J
on the northwest to the Santa Ana River on the southeast. The Basin is bounded
on the northeast by the San Jacinto Fault and on the southwest by the Rialto-
Colton Fault. The beneficial uses of the groundwater in the Rialto Groundwater
Management Zone, and the adjacent groundwater management zones, include
municipal and domestic supply, agricultural supply, industrial service supply and
industrial process supply (Attachment 2, RWQCB). The presence of perchlorate
in municipal drinking water supply wells in these groundwater management
zones has resulted in the affected water purveyors bearing significant costs
associated with wellhead treatment, loss of the usage of municipal wells, and

providing a replacement water supply for their customers.

The USGS has identified four hydrostratigraphic units in the Rialto Groundwater
Management Zone (Attachment 2, USGS 1997 & 2001), as follows:

e River-channel deposits

These sediments are present only in the southeastern portion of the basin,
several miles downgradient of the Property;

e Upper water-bearing unit

In the vicinity of the Property, this unit is comprised of an approximately 240-foot
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thick sequence of unsaturated soils, extending to surrounding areas.

e Middle water-bearing unit

The top of the groundwater table occurs in the middle of this unit (current depth
to groundwater is approximately 420 feet bgs). Most of the Basin’s municipal
water production takes place in this zone. The soils are coarse to medium sand
and interbedded silt and clay, extending from approximately 240 to 590 feet bgs
in the vicinity of the property.

e Lower water-bearing unit

This unit consists mainly of interbedded sand and clay, and is approximately 400
feet thick in the vicinity of the Property, thinning to roughly 100 feet in the

southern area of the Rialto Groundwater Management Zone.

In addition, a thick sequence of consolidated sediments underlies these four
hydrostratigraphic units. Some of the local municipal supply wells have well

screens that extend into these deeper, consolidated sediments.

The porous soil at the Property is very conducive to infiltration, and would allow
contaminants that were spilled or disposed of at the ground surface to infiltrate
and migrate toward the groundwater beneath the Property. Based on
hydrogeologic investigations conducted in the vicinity of the Property by the
USGS and GeolLogic Associates (as a consultant for the County of San
Bernardino), the groundwater velocity in the Rialto Groundwater Management

Zone is variable, ranging from an estimated 1 to 4 feet per day, on average
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(Attachment 2, GLA 2007). In the USGS study area (an area northeast of the
Property), the average estimated groundwater velocity is approximately 2 feet

per day (Attachment 2, USGS 2001).

TCE and perchlorate are present in the groundwater at, and downgradient of, the
Property as a result of the manufacturing and disposal activities of former and

current occupants of the Property.

TCE is a chlorinated organic solvent that has been used in the United States
commercially and in industry, primarily as a metal degreaser, since the early
1950s. TCE was the primary solvent used for vapor degreasing and metal
cleaning until the late 1960s/early 1970s. In 1968, it was found to be a volatile
organic chemical that contributed to photochemical smog, and in 1973, the
National Cancer Institute determined that TCE was a suspected carcinogen.
Because of these problems, the use of TCE was almost completely eliminated by

the mid -1970s.

TCE is the most commonly reported organic groundwater contaminant in drinking
water wells. TCE is partially soluble; when spilled or released to bare ground, it

moves through underground soils, and is mobilized by groundwater. TCE has
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commonly been found as a contaminant in the soil and groundwater at industrial
sites, long after its use was discontinued. Because of TCE’s affinity for organic
matter in soil, once TCE is dissolved in groundwater, it has the characteristic of
traveling slightly slower than the rate at which at groundwater travels through
soil. TCE is very persistent in aerobic groundwater conditions, such as exist in
the Rialto Groundwater Management Zone, and in such conditions, will generally

remain in groundwater until it is removed via treatment.

According to the Agency for Toxic Substances and Disease Registry (ATSDR),
the National Toxicology Program has determined that TCE is “reasonably
anticipated to be a human carcinogen” and the International Agency for
Research on Cancer has determined that TCE is “probably carcinogenic to
humans” (Attachment 2, ATSDR). The California Department of Health Services
(DHS) has established a drinking water maximum contaminant level (MCL) for
TCE of 5 micrograms/liter (ug/l). MCLs are health protective drinking water
standards to be met by public water systems. MCLs take into account not only a
chemical’s health risks, but also factors such as its detectability and treatability,
as well as costs of treatment. DHS is required to establish a contaminant's MCL
at a level as close as is technically and economically feasible to its PHG (see

below), placing primary emphasis on the protection of public health.
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Perchlorate

Perchlorate salts occur naturally, such as in the sodium nitrate deposits in the
Atacama Desert in Chile, and perchlorate salts have also been manufactured,
which occurred in the United States primarily at facilities in Henderson, Nevada.
Perchlorate salts, such as ammonium perchlorate and potassium perchlorate,
are highly soluble and readily dissociate in water to form perchlorate ions.
Ammonium perchlorate is primarily used as an oxidizer in solid rocket fuel.
Potassium perchlorate is used extensively in the pyrotechnics industry.
Perchlorate has very little affinity for soil particles, and therefore, is considered to
move at the same rate as water through soils. Once applied to soil, perchlorate
will be readily transported to groundwater with any water that percolates into the
soil (e.g. precipitation) and travels to groundwater. This transport would be
accelerated by application of any additional water, such as through discharge of
septic tank effluent, fire suppression water and wash water. The transport of
perchlorate to groundwater will occur more quickly in the porous, coarse grained
soil that occur at the Property, than it would in areas with less permeable, finer
grained soil. Perchlorate is very stable in water and does not break down easily.
It is very persistent in the environment and will remain in groundwater until it is

removed via treatment.
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According to medical studies, perchlorate can interfere with the function of the
human thyroid. The California Office of Environmental Health Hazard
Assessment (OEHHA) has established a Public Health Goal (PHG) for
perchlorate of 6 pg/l in drinking water. PHGs are based exclusively on public
health considerations, using the most current principles, practices, and methods
of risk assessment. PHGs are intended to provide estimates of the levels of
chemical contaminants in drinking water that would pose no significant risk to
individuals, including the most sensitive subpopulations, consuming the water
day in and day out, over an entire lifetime. Based on the PHG for perchlorate of
6 pg/l, the DHS has proposed a MCL for perchlorate of 6 pg/l. The current DHS
Notification Level for perchlorate in drinking water is 6 pug/l. Notification Levels
are health-based advisory levels established by DHS for chemicals in drinking
water that lack MCLs. When chemicals are found at concentrations greater than
their Notification Levels, certain requirements and recommendations apply.
Requirements include requiring timely notification of the local governing bodies
(e.q., city council, county board of supervisors, or both) by water purveyors
whenever a Notification Level is exceeded in a drinking water source.
Recommendations include the water purveyor notifying its customers and
consumers about the presence of the chemical and about health concerns

associated with exposure to it.

The discharge of perchlorate and TCE at the property, as described in draft

amended Cleanup and Abatement Order No. R8-2005-0053 (draft CAO),
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creates, or threatens to create, a condition of pollution or nuisance, because it
has interfered with, or threatens to interfere with, the use of groundwater for

municipal and domestic beneficial uses.

Evidence of Waste Discharge by the West Coast Loading Corporation

Prior to 1942, the Property and adjacent land were largely vacant. Aerial
photographs from the 1930s show no evidence of historical agricultural use at, or
in the vicinity of, the Property (Attachment 1, aerial photo 1930). From 1942 to
1945, the Property was a part of the 2,800-acre Rialto Backup Ammunition
Storage Point. The U.S. military vacated the land in 1949. Between 1949 and
1952, the Property was vacant land. In or about 1951, Kwikset Locks, Inc., a
manufacturer of household door locks, established a defense products division to
obtain government contracts for the production of munitions (Attachment 3). In
February 1952, Kwikset Locks, Inc. formed the West Coast Loading Corporation
(WCLC) to load and assemble munitions as a subcontractor to fulfill contracts
obtained by Kwikset Locks, Inc. from the United States Government and the
Department of Defense. During 1952, WCLC (as a subsidiary of Kwikset Locks,

Inc.) constructed a manufacturing plant on the Property.

Available evidence (cited in detail below), including WCLC documents, Kwikset
Locks, Inc. documents, and the testimony of former WCLC employees who

worked at this facility between 1952 and 1957, establishes that WCLC:
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e Manufactured explosive cartridges, photoflash cartridges, flares, ground burst
simulators, and other incendiary devices at the Property, and many of these
products were manufactured under subcontract to Kwikset Locks, Inc. for use
by the military, under Kwikset Locks, Inc.’s contracts with the U.S.
Government;

¢ Handled, weighed, dried, screened and transported perchlorate salts at the
Property for use by a government contractor that manufactured solid rocket
propellant;

e Handled, weighed, dried, screened and transported chemicals for the
manufacture of cartridges and other products containing perchlorate for non-
defense purposes;

e Received, stored and used various chemicals (including perchlorate salts and
TCE, and other organic solvents) for its manufacturing activities at the
Property;

e Created a written set of "standard operating procedures" (SOPs) for
processing potassium perchlorate at the Property. The SOPs described
procedures for handling, drying, screening, weighing, mixing, loading,
transporting, and storing potassium perchlorate at the Property;

e Used water to clean spilled chemicals, including perchlorate salts, from the
floors, utilizing rags, buckets and mops;

e Disposed of wastes containing perchlorate at the Property by discharging

wastewater onto the bare ground in various areas of the Property, utilizing
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septic tank disposal systems, and discharging waste to a burn pit (trench) at

the Property.

Specific documentation of the thousands of explosive and incendiary devices
manufactured by WCLC, and the thousands of pounds of perchlorate handled at
WCLC, as well as descriptions of the SOPs and testimony of former WCLC
employees, are included in the Evidence Record for the draft CAO. Key pages of

evidence are attached as exhibits to this summary.

Manufacture and Storage of Photoflash Cartridges and Ground Burst Simulators

1. Photoflash Cartridges

WCLC's production contract records contain descriptions of the chemical
mixtures in the cartridges and flare devices that were manufactured by WCLC at
the Property. WCLC manufactured photoflash cartridges under at least two
contracts — Nos. 595 and N 60921-3780 (also referred to as number 3780).
(Attachment 4, WCLC contracts.)

a. Under contract 595 for the M112 photoflash cartridges, WCLC
manufactured and delivered approximately 347,000 photoflash cartridge
units, which called for the use of about 45,874 pounds of potassium
perchlorate (Attachment 4, Davis 61:4-8; Gardner 45:4-8, 126:19-22,
127:2-10, 175:14-16, 176:8-11, Skovgard 317:23-319:4). WCLC'’s final

inventory on contract 595 establishes it moved approximately 1,204
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pounds of leftover potassium perchlorate into storage at WCLC’s bunkers
on the adjacent former RASP property on approximately May 10, 1956
(Attachment 4, SARWQCB018124-25). Approximately 650 pounds of
potassium perchlorate were still on site at WCLC as of June 20, 1956
(Attachment 4, KWK00227; Davis 53:12-54:20).

b. WCLC manufactured XF-5A photoflash cartridges for the Navy under
contract number 3780. The XF-5A photoflash cartridges contained
potassium perchlorate. Although the quantity of XF-5A photoflash
cartridges manufactured by WCLC is unknown, records indicate that these
cartridges required approximately 0.37 pounds of potassium perchlorate

per cartridge (Attachment 4, SARWQCB 020211, KWK42323).

2. Ground Burst Simulators

WCLC manufactured ground burst simulators, which contained potassium
perchlorate (Attachment 4, Davis 39-40; SARWQCBO018118; Gardner 126:19-
22;127:2-10). Ground burst simulators were devices that simulated an explosion
or grenade (Attachment 4, Davis 39.). Ground burst simulators were tested
south of the administration building on the Property in a field (Attachment 4,
exhibit 1). The ground burst simulators consisted of a “whistle component” and a
“charge flash” component, each of which contained potassium perchlorate
(Attachment 4, Gardner 144-145; and exhibit 76 - KWK01282). WCLC produced
approximately 52,000 ground burst simulators for the United States Department

of Defense under its Contract number DA-11-173-ORD 473 (Attachment 4,
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exhibit 76, KWK01281- 284). The amount of potassium perchlorate used in each
ground burst simulator is unknown. At about the time WCLC finished delivery
under the photoflash cartridge contracts, in February 1956, WCLC received a
shipment of 8,500 pounds of potassium perchlorate (Attachment 4, exhibit 131
authenticated by Melito 402-403). This was the same period during which WCLC
was preparing to manufacture ground burst simulators (Attachment 4, Bill of
Materials dated 6/25/56). Therefore, the 8,500 pounds of potassium perchlorate
were likely used for the ground burst simulator contract. This amount of
potassium perchlorate would have resulted in each ground burst simulator
containing about the same amount of potassium perchlorate as each photoflash

cartridge.

WCLC's Processing of Ammonium Perchlorate for Grand Central Rocket

Company

Records indicate that WCLC dried a large amount of ammonium perchlorate for
the Mentone-based Grand Central Rocket Company in March 1957 (Attachment
5, Gardner 88:13-16, 90:1-4, 243:13-22, 519:14-19.) WCLC delivered at least
43,250 Ibs. of ammonium perchlorate to Grand Central Rocket Company, after
drying the perchlorate to a 0.03% moisture content (Attachment 5). For the
drying process, the ammonium perchlorate was placed on trays in racks at
WCLC, and then wheeled through the open air into a steam-heated room

(Attachment 5, Gardner 92:1-13). This was the same process WCLC routinely
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used to dry potassium perchlorate for use in manufacturing its own products
(Attachment 5, Gardner 92:1-13.). The drying room was wet mopped on
weekends during the period when WCLC was drying ammonium perchlorate for

Grand Central Rocket Company (Attachment 5, Gardner 98:8-13).

The WCLC contracts, production records and other records for the photoflash
cartridges, ground burst simulators and the drying of ammonium perchlorate for
Grand Central Rocket Company were obtained from WCLC'’s corporate
successors, Kwikset Corporation, Emhart Industries, Inc. and Black & Decker
Inc., under subpoena. Many of the documents were verified as authentic by
former WCLC and Kwikset Locks, Inc. employees during deposition testimony.
Additional facts regarding production of the cartridges and other devices at
WCLC were also described by these former employees (Attachment 5, Davis
33:1-4; 978:9-17; 1143:11-1144:3/ Davis DT 102:8-12, 185; exhibits 77, 81/
Davis 827:20-828:22). The Advocacy Team finds these and other records (such
as the WCLC SOPs - Attachment 5) to be compelling. It is evident from the
records and witness testimony that WCLC manufactured thousands of explosive
and incendiary devices, many of which contained perchlorate salts, at the

Property Attachment 5, exhibits 73; 73A; Gardner 45:4-8; 175-176).
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Scrap Allowance and Spoilage

The terms “scrap allowance” and “spoilage” were used in WCLC'’s production
contracts to identify the estimated percentages of chemicals that were expected
to be lost during the production and manufacturing process of the various

components (Attachment 6, Davis 71:17-72:7;Skovgard 157:11-162:8).

WCLC's “scrap allowance” for potassium perchlorate lost during production of the
M-112 photoflash cartridges under contract 595 was 4% of the total, estimated at
1,832 pounds (Attachment 6, Davis 71:17-72:7; exhibits 74A, 75; Skovgard

160:15-162:12; Davis DT 61:4-8, 94:2-95:6).

WCLC'’s “spoilage” rate for potassium perchlorate lost in the manufacturing
process for the XF-5A photoflash cartridge was approximately 3% (Attachment 6,
Davis 94:18-95:6; exhibit 75 (SARWQCB020211); exhibit 378 (KWK42323)).

The number of XF-5A photoflash cartridges produced at WCLC is unknown.

The scrap allowance for potassium perchlorate lost in the production process for
each of the two components of the ground burst simulator was 5% (Attachment
6, exhibit 76 (KWK 01282)). This would have resulted in a total of at least 425
pounds of scrap potassium perchlorate from WCLC'’s the manufacturing of the

ground burst simulators.
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Therefore, based on the contracts that are known to have existed, and the
available information on production quantities for WCLC’s M-112 photoflash and
M-115 ground burst simulator, the potassium perchlorate that would have been
considered scrap or spoilage from the manufacturing process, and would have
been discharged as waste at the Property, was at least 2,257pounds (1,832

pounds + 425 pounds + spoilage amount from the XF-5A photoflash cartridges).

Processing, Handling and Spillage of Chemicals at WCLC

The scrap allowance and spoilage rate appeared to be based on the inevitable
loss of potassium perchlorate that was expected to occur during the processing
and handling of the potassium perchlorate. Numerous pages throughout the
SOPs, and the “standard non-operating procedures” (Attachment 7) for chemical
handling at the WCLC facility, which include requirements for sweeping up spilled
powder, wiping spillage with wet rags, and wet-mopping of spills and powder
deposited on various surfaces during processing, clearly indicate that chemical

spillage did occur at WCLC.

Potassium perchlorate was stored in a bunker about one mile from the Property,
transported in 55-gallon fiber drums (barrels) to another building at the Property
for screening, transported to another building in trays loaded on a four-wheel

hand cart for drying and screening again, transported in a barrel to another
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building for weighing and mixing (blending), and transported in aluminum buckets
to another building for loading of the cartridges. Handling of the potassium
perchlorate and photoflash powders produced dust (Attachment 7, Davis 1012:5-
10; 1014:3-14). Chemicals regularly spilled on the building floors as part of
transferring the chemicals from one container to another (Attachment 7, Davis

369:3-20; 372:23-373:5.)

In the drying and screening rooms, potassium perchlorate was taken from the
drums and placed on the screens and trays using an aluminum scoop. In the
weighing rooms, potassium perchlorate was taken from the drums and placed
into aluminum buckets using an aluminum scoop. The SOPs for weighing
potassium perchlorate stated that any spilled material was to be wiped up with a
wet rag. The SOPs also stated that the floors were to be mopped with a water
wet mop at least four times per shift, and the walls, lights, etc. were to be kept
dust free at all times. Powder routinely fell on the floor during the weighing

process and was mopped up (Attachment 7, Pfarr 32:14-33:15; Davis 151-152).

The SOPs for the blending (mixing) process stated that spilled material was to be
wiped up with a water wet cloth, and after each batch, the floor was to be
mopped and all dust wiped up. Ten batches of photoflash powder were blended
per shift (twenty batches a day based on two shifts a day) (Attachment 7, Davis
493:19-494:12). Employees adhered to the SOPs (Attachment 7, Skovgard

353:10-356:20; Gardner 389:1-23; exhibit 381). Dust was mopped from the
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floors, spilled material was wiped up with a water-wet cloth and dust on the
equipment was cleaned off with wet rags (Attachment 7, Davis 117, 119-121,
977:3-6). Employees would wring out the mops used to mop the blending rooms
into buckets of water kept in the blending rooms (Attachment 7, Davis 119:9-
120:16, 123-124; 973:16-974:18). Soiled rags from wiping machines in the
photoflash powder mixing room and other rooms were thrown in buckets filled
with water. After each batch, traces of photoflash powder were left on the
mixer/blender (Attachment 7, Gardner 36:11-17, 62:7-15). The mixer/blender
was cleaned with a wet rag and the floor was mopped after every use, and the
entire room would be wiped down with wet rags (Attachment 7, Davis 495:3-17;

Ranson 145:18-146:15).

Testimony and WCLC documents reveal that the storage, spillage and/or
accumulation of perchlorate salts on equipment, walls, floors, and ceilings led to
at least one significant explosion at the Property (April 12, 1955) (Attachment 7,
Wilkins testimony and insurance records re: 1955 explosion).

In the April 1955 incident, the photoflash powder in the storage hopper exploded,
and then an employee, startled by the initial blast, dropped a loaded cartridge,
which also exploded (Attachment 7, Gardner 121:7-16; Davis 350; Wilkins
testimony). The explosion blew out the back wall of the photoflash cartridge
loading area, rendering it non-functional (Attachment 7, Davis 347:22-352:7,
484:8-489:9.) Employee testimony and photographs of the WCLC property

indicate that WCLC rebuilt the photoflash building with a differently configured
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blast wall, and continued the production of photoflash cartridges after the April
1955 explosion (Attachment 7,1955 aerial photographs). The photoflash building
is still standing at the site today, and can be identified by the arcuate blast wall

that was constructed after the explosion.

The occurrence of several fires and explosions at WCLC indicates that there
were hazards associated with the use of perchlorate and other chemicals at the
facility, and that accumulation of fugitive dust presented a serious and real
danger at the site. The fires and explosions further emphasize the importance of
WCLC's procedures for frequently wiping the equipment, walls and other

surfaces with wet rags, and wet-mopping the floors to remove perchlorate salts.

Residual chemicals are often present at industrial sites where fires or explosions
have occurred. It is reasonable to assume that some residue of perchlorate and
other chemicals would have remained on the ground after the fires and
explosions that occurred during WCLC'’s activities on the Property. (See later
discussion of sampling results following a fire at Astro Pyrotechnics, Rialto -
Attachment 27). The porous soil at the Property is very conducive to infiltration,
and would allow perchlorate and other chemicals at the ground surface to
infiltrate and migrate toward the groundwater beneath the Property. The use of
fire suppression water during a fire or after an explosion would further expedite

this process.
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WCLC's Disposal of Waste on the Property

WCLC disposed of chemical-soiled rags, cans, wastewater and other wastes that
contained potassium perchlorate and TCE at the site. Much of this disposal
occurred as directed by WCLC'’s written procedures (Attachment 8, Davis 33:1-4;
978:9-17; 1143:11-1144:3.) The buckets of water that were kept in the buildings
for mop water used to clean the floors in the buildings and for the storage of
soiled rags used to clean potassium perchlorate and photoflash powder were
routinely dumped on the bare ground outside the various buildings, such as the
perchlorate screening building (Attachment 8, building is identified on Exhibit 82;
Davis 122:16-124:16, 211:19-213:22, 354:18-355:21, 973:16-974:18; also Davis
119:9-120:16; Skovgard 109:15-110:18, 118:17-120:12; Gardner 211:1-17;.
Davis 544:8-546:19). Other former employees also stated that the mop water
was routinely thrown on the bare ground outside the various production buildings
(Attachment 8, Davis 272:1-11; Pfarr 40:7-41:19; Clayton 31:13-32:2, 103:16-
104:4; Ashurst 58:4-59:12; also Wilkins). This practice took place routinely
throughout each work day, several times per shift (Attachment 8, Wilkins, Davis).
Mop water was dumped onto the bare ground in sufficient quantities so as to
create visible staining of the ground (Attachment 8, Davis 1090:8-15, exhibits 82,

658; Clayton 283:14-284:10, 289:1-4, 291:25-292:7).



Advocacy Team Submission -24- March 27, 2007
Order No. R8-2005-0053

WCLC also stored waste mop water in 15 and 55 gallon drums. These drums
were then transported to and dumped into a trench (burn pit) on-site (Attachment
7, exhibits 71A, 80 (KWK43836); Davis 163:1-165:9, 184:7-185:2; Skovgard
347:3-350:11). The trench was bare earth, and approximately six to eight feet
deep and 10 feet long (Attachment 8, Davis 184:7-185:2). Various WCLC
employees personally witnessed liquid, perchlorate-contaminated waste
materials being poured into the trench (Attachment 8, exhibit 244; Davis 262:9-
265:11, 793:21-794:21, 799:8-15; Pfarr 53:15-54:19; Clayton 30:25-31:8). Scrap
material was stored in water until it was time for “safe” disposal, at which time it
would be poured into the trench (Attachment 8, exhibit 80, 1 33; Davis 184.7-
185:2). Excess waste powder from the assembly process was taken to WCLC'’s
trench for disposal (Attachment 8, Davis 265:15-267:15; Clayton 32:3-33:8).

The rags and gloves used to clean equipment during the production process that
were put into the mop buckets were taken to the trench for disposal (Attachment
8 Clayton DT 246:14-247:6). While waste materials, including perchlorate
contaminated mop water and rags, were deposited in the trench about every third
day, the trench was burned only about every six weeks (Attachment 8, Clayton
82:14-83:13). According to WCLC'’s “Safety Regulations for Handling Azides,
Styphnates, and Similar Explosives” (in Attachment 8), the used sponges and
cleaning rags, cleaning water and other waste liquids generated from operations,
including mixing photoflash powder containing perchlorate, were to be “taken to
the disposal pit south of the plant site and drained into the ground.” The storage

building where potassium perchlorate was kept was swept out from time-to-time,
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and the sweepings were denatured in water (Attachment 8, Davis 369). The
contaminated water was then taken out to and disposed of in the trench or on the

bare ground (Attachment 8, Davis 373).

WCLC operated an on-site laundry (Attachment 8 Davis 500:7-503:8, 1098:1-17,
exhibit 659). Some of the rags used to clean-up perchlorate and photoflash
powder were sent to the on-site laundry. It is estimated that 25% of the rag
laundry was done onsite. The waste water from WCLC'’s laundering of
perchlorate-contaminated rags emptied onto bare ground at the facility in the
maintenance area (Attachment 8, Davis 500:7-503:8, 1098:1-17, exhibit 659;

Davis 1098:1-17; 504:1-508:10).

The perchlorate drying trays were hosed off with water outside of the drying
buildings, wherever a water spigot was located, and over bare ground (
Attachment 8, Davis 146:25-147:24). Also, the wash-water used to clean the
aluminum cups that held the finished photoflash cartridges was thrown outside
the building onto the bare ground (Attachment 8, Davis 544:8-546:19). Since
the Property was not connected to a municipal sewer system, any disposal of
chemicals to sinks, drains, and floor drains would have entered on-site septic
systems and would have been discharged to the ground (Attachment 8, City of

Rialto letter of 9/16/03).
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Drums of organic solvents, including TCE, were stored at various locations at
WCLC during its period of operation (Attachment 8, Allegranza testimony and
exhibits 698 and 700). When the solvent was needed, a drum of the liquid was
placed horizontally onto a metal or wooden “cradle”, and the liquid was then
dispensed through a spigot. When solvent was being dispensed from the drums,
it was common for some amount of solvent to drip or flow from the spigot into a
metal can on the floor below the spigot. When the can became full, employees
would pour the contents onto the bare ground outside of the building (Attachment
8, Allegranza 39:12-21, 42:14-23, 46:9-48:2; Allegranza 63:13-67:7; Allegranza
DT 71:11-25, 72:12-73:5; Pfarr 60:16-62:10; exhibit 700; Allegranza 102:7-

104:11).

Rags soaked in TCE were used to clean, by hand, at least one of the chemical
mixers at WCLC. Employees took the solvent-soaked rags outside of the mixer
building to wring excess TCE from the rags onto the bare ground. Eyewitness
testimony from at least one former WCLC employee describes the on-site
disposal and burial of empty solvent drums. It is reasonable to conclude that
some residue of the solvent would have been in the drums, and that this residual
solvent may have leaked onto the ground, and discharged or threatened to

discharge into the groundwater below (Attachment 8, Davis 114:3-115:17,
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496:19-498:21, 1060:2-24, 1091:19-24; Skovgard 118:17-120:12; Gardner 215:7-
15;

529:1-18; Davis 1090:8-15, exhibits 82, 658; Clayton 283:14-284:10, 289:1-4,
291:25-292:7; 1091:4-17 Davis 1178:9-1179:14; Allegranza 40:2-16, 41:7-22;

Allegranza 129:17-130:19, 54:14-23 Davis 369:3-20; 372:23-373:5).

TCE was used to clean the 4.2” shells (a type of flare produced by WCLC, which
did not contain perchlorate) (Attachment 8, Allegranza 39:12-21, 42:14-23,
46:9-48:2). The use of TCE to clean the 4.2” shells was directed by an on-site
Army inspector (Attachment 8, Allegranza 63:13-67:7). Rags were moistened
with TCE for cleaning continually throughout the day, which resulted in TCE
dripping directly onto the bare ground (Attachment 8, Allegranza 71:11-25,
72:12-73:5) TCE was also used by WCLC employees to clean walls, floors and

equipment (Attachment 8, Pfarr 60:16-62:10).

Solvents were also disposed of in the WCLC trench (Attachment 8, Davis exhibit
71A, 1 10). Every few days, employees would use a hand-truck to pick up waste
material, which included excess solvents, to be dumped in the pit (Attachment 8,
Clayton 30:17-31:12, 82:22-83:13). The material picked-up and taken to the pit
included waste material from the assembly of illuminating flares, such as used
cleaning rags soaked in TCE (Attachment 8, Clayton 28:15-30:1, 32:23-33:8,

79:14-80:4, 80:10-20, 81:8-16, 81:17-20, 83:14-85:7, 85:13-86:5, 101:22-102:3.)
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Evidence of Corporate Successorship and Legal Liability of Kwikset Locks,

Inc., Emhart Industries, Inc., Kwikset Corporation, and Black & Decker Inc.

for WCLC’s Discharges to Waters of the State

KWIKSET LOCKS, INC., EMHART INDUSTRIES, INC.
KWIKSET CORPORATION, AND BLACK AND DECKER INC.
ARE LIABLE FOR WEST COAST LOADING CORPORATION’S

DISCHARGES AT THE RIALTO 160-ACRE SITE

I. INTRODUCTION

As demonstrated in the Advocacy Team’s submission regarding West
Coast Loading Corporation’s (WCLC) discharges and as set forth in the Order,
WCLC discharged perchlorate to the ground during its production, handling and
storage operations at the Property. Despite the fact that those discharges
occurred more than fifty years ago, they were in violation of California law in
effect at the time. Having outlived its usefulness, WCLC was dissolved by its
parent, Kwikset Locks, Inc. KLI itself was later purchased by another company,
and was dissolved and became a “division” of American Hardware Corporation
(AHC). The pattern of corporate takeovers continued over the years with AHC
being acquired by yet another company, followed by further corporate

dissolutions and purchases. It is the Advocacy Team’s contention that the series
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of corporate transactions resulted in Kwikset Locks, Inc. (KLI), Emhart Industries,
Inc. (Ell), and Kwikset Corporation being legally liable for the WCLC discharges.2
Moreover, following the dissolution of Ell in 2002 and the subsequent transfer of
its assets to Black & Decker Inc. (BDI), those assets are by law subject to claims
to address Ell's, KLI's and WCLC'’s liabilities.

The following discussion describes each step in the corporate succession.
All references and citations pertaining to the discussion of corporate
successorship are located in Attachment 30. Set forth below are the legal
theories that apply to make each transaction a solid link of legal liability. The
clear conclusion is that liability for WCLC'’s discharges did not vanish into thin air
as a result of the various corporate machinations, as the named parties argue.
Instead, the transactions created an unbroken chain of liability that burdens KLI,
Ell, Kwikset Corporation and BDI.

2. DISCUSSION
A. The State Board is authorized to issue a Cleanup and

Abatement Order in this matter.

California Water Code Section 13304 authorizes the State and/or Regional
Boards to issue a Cleanup and Abatement Order (CAQ) to any party responsible
for discharging, or threatening to discharge any waste into waters of the state

where it creates or threatens to create a condition of pollution or a nuisance.

2 Although it has been dissolved, KLI is named in the draft CAO on the basis of information that there may be in existence
valid insurance policies available to address its liabilities. Similarly, although EIll has more recently been dissolved,
its assets have been transferred to BDI and may be available to address the same liabilities.
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The Water Code likewise subjects the parties responsible for such discharge to
liability to any government agency which incurs costs to cleanup or abate the
effects of the discharge, supervising such cleanup or abatement, or taking other
remedial action. Cal. Water Code 813304(c)(1).

The named parties may argue that, inasmuch as the WCLC discharges
occurred long before the present version of the Water Code was adopted, those
discharges cannot be in violation of the law. However, the law in effect during
WCLC's existence, known as the Dickey Act, also made such discharges a
violation of law. It has been consistently held by this Board that discharges that
were in violation of the Dickey Act, continue to be a violation of California law.
Lindsay Olive Growers, SWRCB Order No. WQ 93-17; County of San Diego,
SWRCB Order No. WQ 96-2; Aluminum Co. of America, SWRCB Order No. WQ
93-9. The fact that the discharges occurred prior to the enactment of the present
Porter-Cologne Act, does not render them beyond the reach of the Board.
Moreover, since the discharged material continues to migrate in the soil and
groundwater toward further wells, the discharge constitutes a continuing violation
subject to the Porter-Cologne Act. (Zoecon Corporation, SWRCB Order No. WQ
86-2).

B. West Coast Loading Corporation’s liability belongs to KLI, Ell,

and BDI.

To answer the question whether any entity in existence today is

responsible for WCLC's discharges, we must examine each of the corporate
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transactions that are involved and consider the legal consequences of each
transaction. The Advocacy Team contends that each of the transactions
described as “steps” below carries forward liability from the predecessor to the
successor in a cumulative fashion with the result that the liability for WCLC'’s
discharges rests with the most recent corporate purchaser or stockholder.

1. STEP ONE: KLIforms WCLC.

In 1952, KLI was engaged in the business of making residential locksets
at its facilities in Anaheim, California. In February of that year, it formed WCLC
as a wholly-owned subsidiary to conduct work at the Property. WCLC proceeded
to engage in assembly and loading of military products for the U.S. Government.
It engaged in that work for several years. KLI's responsibility for WCLC's
liabilities is beyond dispute. As the parent corporation, it bears full legal liability
for all of WCLC's debts.

2. STEP TWO: AHC acquires KLI.

The nature of this acquisition is key to understanding how liability for
WCLC moved forward to the Emhart and BDI. The Advocacy Team expects that
the named parties will emphasize this particular transaction as “breaking the
chain” of succession from WCLC to the named parties. Consequently, we will go
into some detail regarding this transaction.

On February 28, 1957, the Board of Directors of the American Hardware
Corporation (*AHC”), a Connecticut corporation, approved a tender offer whereby
AHC would acquire KLI through an exchange of AHC stock for KLI stock. As part

of its negotiations, AHC anticipated liquidating KLI, acquiring all of KLI's assets



Advocacy Team Submission -32- March 27, 2007
Order No. R8-2005-0053

and liabilities, and operating KLI's business as a division of AHC. Prior to the
acquisition, AHC executives toured the WCLC facility in Rialto and WCLC'’s
documents were available for inspection. On May 1, 1957, AHC sent a letter to
KLI shareholders inviting them to exchange their KLI stock for AHC stock. AHC
declared the exchange offer successful on July 1, 1957 with nearly 100% of the
stock exchanged. On that same day, AHC sent a letter to new AHC stockholders
informing them that KLI would be operated temporarily as a corporate subsidiary,
but would eventually be dissolved and operated as a manufacturing and sales
division of AHC.

On or about July 3, 1957, contemporaneous with the exchange offer
described above, WCLC merged into KLI and ceased to exist. According to a
July 1, 1957 KLI Board of Directors resolution, quoted in KLI's Certificate of
Ownership filed with the State of California, KLI assumed "all the liabilities and
obligations" of WCLC, and "shall be liable therefore in the same manner as if it
had itself incurred such liabilities and obligations." Pursuant to the merger of KLI
and WCLC, KLI also took title to the 160 acres upon which WCLC operated.

The acquisition of KLI and its subsidiaries, including WCLC, by AHC was
in fact and in law, a merger. Numerous documents regarding the transaction
have been produced. However, despite several requests, a June 1957
agreement between AHC and KLI entitled the “Form and Assumption
Agreement” and the KLI “Plan of Dissolution” (both referred to in corporate
minutes) have not been produced by the named parties. These documents

would likely shed additional light on the precise nature of the acquisition of KLI by
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AHC. Nonetheless, other contemporaneous documents, the testimony of
surviving former KLI directors, and the conduct of corporate successors to AHC
in honoring KLI liabilities make clear that the transfer from KLI to AHC was a
merger. The facts also establish that AHC expressly assumed by contract all of
KLI's and WCLC's liabilities, known and unknown, contingent and non-
contingent, for discharges at the Property. The significance of the merger, of
course, is that AHC became, by operation of law, liable for KLI's and WCLC'’s
liabilities.

On July 19, 1957, KLI sold the 160-acre Rialto property to the B.F.
Goodrich Company. KLI ceased its manufacturing activities in Rialto, but
continued operating as a "division" of AHC, doing business in Anaheim,
California, producing Kwikset's well-known product line of household door locks.

On or about April 11, 1958, AHC’s Board of Directors declared that KLI
should be dissolved, and KLI's Board of Directors adopted a plan of dissolution
whereby all KLI assets would be transferred to AHC. AHC, the sole shareholder
of KLI, commenced the dissolution of KLI on or about May 28, 1958.

As stated above, the key agreement by which AHC assumed the liabilities of KLI,
the Form of Assumption Agreement, is missing. Accordingly, extrinsic or
secondary evidence is admissible to prove the contents of this contract. See Cal.
Evid. Code § 1521 (secondary evidence may be used to establish the contents of
a writing); Dart Industries, Inc. v. Commercial Union Ins. Co., 29 Cal.4th 1059,
1069 (2002) (lost documents may be proved by secondary evidence). Oral

testimony to prove the contents of a writing is admissible where, as here, "the
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proponent does not have possession or control of the original or a copy of the
writing and ... [1] ... [n]either the writing nor a copy of the writing was reasonably
procurable by the proponent by use of the court's process or by other available
means...." Dart Industries, Inc., 29 Cal.4th at 1069 (citing Cal. Evid. Code. 8§
1523); Cf. Fed. R. Evid. 1004. In this case, the extrinsic evidence establishes
that AHC expressly assumed all the liabilities of KLI.

The nature of the AHC purchase of KLI is discussed in the "Minutes of
Regular Meeting of the Board of Directors, The American Hardware Corporation,”
dated June 5, 1958. During that meeting, the Directors took action related to the
purchase of KLI. One action was to approve modification of a loan to secure the
purchase of KLI. Another action taken by the Directors related to the dissolution

of KLI. The minutes state, in part:

WHEREAS, the Board of Directors of KWIKSET LOCKS, INC. ADOPTED
A Plan of Dissolution to be effected by the distribution and transfer of all of
the assets and business to this corporation as the owner and holder of all
of the issued and outstanding shares of capital stock upon the condition
that this corporation expressly assume and guarantee in good faith to pay

all debts, liabilities and obligations of KWIKSET LOCKS, INC. in existence

on the date of such distribution and transfer of its assets and business,

contingent or otherwise known or unknown...(emphasis added)

*k%k
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NOW, THEREFORE, BE IT RESOLVED, that the President or any Vice
President, and the Secretary or Assistant Secretary of this corporation, be
and they are hereby authorized and directed in the name of and on behalf
of this corporation (a) to execute and deliver to KWIKSET LOCKS, INC.,
an appropriate form of assumption agreement expressly assuming all

obligations and liabilities of KWIKSET LOCKS, INC., as aforesaid...

The AHC Directors minutes make clear that AHC expressly intended to
assume responsibility for the obligations - known and unknown - of KLI. There
exist additional historical documents that explain the nature of the KLI acquisition
by AHC. The KLI Board of Directors also believed that AHC would address all of
its liabilities.

In or about June 1958, KLI's Board of Directors executed and filed a
“Certificate of Winding Up and Dissolution of Kwikset Locks, Inc., a California
Corporation.” This Certificate declares that KLI's Board of Directors declared that
all of the liabilities of KLI had been provided for by AHC’s assumption of “all
debts and liabilities of said corporation remaining unpaid as of June 30, 1958.”

On June 30, 1958, KLI was dissolved and a liquidating distribution of KLI's
assets was made to its sole shareholder, AHC. AHC thereafter continued
producing the Kwikset product line at the former KLI Anaheim facility. In the
1958 AHC Annual Report, Evan J. Parker, then-President of AHC, stated:

“In order to simplify the corporate structure, Kwikset Locks, Inc. (a

wholly-owned subsidiary) was dissolved as of June 30, 1958, and
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all of its assets and liabilities transferred to the parent company.

The manufacturing operations formerly conducted by Kwikset were

continued as the Kwikset division.”

Multiple documents from 1958 or shortly thereafter submitted under
penalty of perjury to the Securities and Exchange Commission (“SEC”) and the
Internal Revenue Service (“IRS”) confirm that all of KLI's assets and liabilities
were transferred to AHC. For example, IRS Form 7004, "Application for
Automatic Extension of Time," was submitted to the IRS on behalf of KLI by C. K.
Nelson, Assistant Treasurer, on September 15, 1958. This document contains
KLI's stated reason for the requested extension: "The corporation was merged
with another corporation as of June 30, 1958." (emphasis added)

Yet another contemporaneous tax form, IRS Form 843, "Claim," dated
November 28, 1961, was submitted on behalf of "KLI, Transferor" and "American
Hardware Corporation, Transferor." In Schedule A, the following statement is
contained in the second paragraph:

"Kwikset Locks, Incorporated was substantially a wholly-owned

subsidiary of American Hardware Corporation as of January 1,

1958. On June 30, 1958, Kwikset Locks, Inc. was dissolved. All the

assets and liabilities were transferred to the parent corporation,

and operations were continued as Kwikset Division of the American

Hardware Corporation.” (emphasis added)



Advocacy Team Submission -37- March 27, 2007
Order No. R8-2005-0053